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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indian  Affairs 
25  CFR  Part  258 

Indian  Fishing— Hoopa  Valley  Indian 
Reservation;  Conservation 
Regulations 

agency:  Department  of  the  Interior. 
ACTION:  Final  rule. 

SUMMARY:  The  Department  of  the 
Interior  is  amending  its  conservation 
regulations  governing  Indian  fishing  on 
the  Hoopa  Valley  Indian  Reservation  for 
the  salmon,  steelhead  and  sturgeon 
fisheries  to  provide  for  better  data 
collection,  and  to  alleviate  some 
enforcement  problems. 
effective  DATE:  These  amendments 
become  effective  on  or  before  December 
10. 1980. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joe  Weller,  Superintendent,  Hoopa 
Agency,  Bureau  of  Indian  Affairs,  P.O. 
Box  367,  Hoopa,  California  95546, 
telephone:  (916)  625-4285. 
SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Interior  is  responsible 
for  the  supervision  and  management  of 
Indian  Affairs  under  43  U.S.C.  1457,  25 
U.S.C.  2  and  9,  and  Reorganization  Plan 
No.  3  of  1950  (64  Stat.  1262),  including 
the  protection  and  implementation  of 
federally  reserved  Indian  fishing  rights. 

Normally  tribal  governments  would 
be  responsible  for  regulation  of  Indian 
fishing  on  a  reservation.  Tribal 
regulation  on  the  Hoopa  Valley  Indian 
Reservation  has  not  beefl  possible 
because  the  reservation  is  shared  by 
two  tribes,  one  of  which  does  not 
currently  have  a  functioning 
government.  The  Bureau  of  Indian 
Affairs  has  made  major  efforts  to  assist 
the  Yurok  Tribe  in  developing  an 
organized  government  that  will  be  able 
to  participate  with  the  Hoopa  Valley 
Tribe  in  regulation  of  the  Indian  fishery. 
To  date,  however,  these  efforts  have  not 
met  with  success.  While  efforts  to 
resolve  the  organizational  problems 
continue,  the  Department  will  continue 
to  regulate  the  fishery  to  assure  the 
continued  existence  of  this  valuable 
tribal  asset. 

Some  twenty  documents  were 
received  commenting  on  the  proposed 
amendments  to  the  regulations  from 
both  the  Indian  and  non-Indian 
community  (45  FR  43431,  June  27, 1980). 
While  some  persons  made  brief 
comments  addressed  to  a  single  item 
others  submitted  completely  rewritten 
versions  of  the  entire  document.  From 
the  Indian  community  came  expression 
of  total  support  of  the  amendments  as 


well  as  criticism  that  the  regulations 
were  unneeded  and  unlawful,  and 
constituted  harassment  and  subjugation 
of  sovereign  tribal  rights.  Many 
comments  were  general  and  not  related 
to  the  proposed  amendments.  There 
were  suggestions  for  additional 
amendments  to  the  regulations  which 
were  outside  the  scope  of  the 
amendments  that  were  proposed  and 
consequently  could  not  be  considered  at 
this  time  as  there  has  been  no 
opportunity  for  public  comment  on  those 
suggestions. 

From  the  non-Indian  Community  came 
comments  that  the  introductory  remarks 
to  the  proposed  amendments  to  the 
regulations  contained  significant  factual 
omissions  or  misstatements  of  fact  that 
will,  whether  intended  to  or  not,  mislead 
the  reviewer  of  the  proposed 
regulations.  While  acknowledging  other 
influences  on  the  declining  fishery, 
many  comments  from  the  non-Indian 
community  asserted  that  the  exercise  of 
special  rights  by  the  Indians  is  the  major 
contributor  to  depletion  of  the  resource. 

Until  such  time  as  all  groups  recognize 
and  accept  their  share  of  the 
responsibility  for  conservation  of  the 
resource  feelings  of  animosity  will  exist. 
The  amendments  to  the  regulations  are 
made  in  an  effort  to  provide  clarification 
and  better  enforcement  of  the 
regulations  while  assuring  the  Indians  of 
their  rights  and  providing  for  proper 
spawning  escapement. 

Most  comments  from  the  Indian 
community  criticized  the  amendments 
as  seemingly  prohibiting  fishing  by 
Indian  children.  The  proposed 
amendments  would  have  amended 
§  258.3  to  read,  “Children  under  the  age 
of  twelve  (12)  years  are  not  subject  to 
this  Part  and  are  not  eligible  to  receive 
Fisher  Identification  Cards.”  This 
provision  was  not  intended  to  prohibit 
Indian  children  under  the  age  of  12  from 
fishing.  The  purpose  was  to  avoid 
subjecting  such  children  to  the  criminal 
justice  system  without  permitting  adults 
fishing  with  such  children  to  avoid 
liability  by  attributing  any  illegal 
activity  to  such  children. 

Based  on  the  comments  received,  it 
was  concluded  that  some  children  as 
young  as  ten  years  old  may  be 
physically  able  to  fish  unaccompanied. 
When  such  children  fish 
unaccompanied,  only  they  may  be  held 
liable  for  their  actions.  It  is  undesirable, 
however,  to  subject  such  young  children 
to  the  usual  criminal  penalties. 

Accordingly,  §  258.3  has  been  revised 
to  (1)  permit  Indians  as  young  as  ten 
years  of  age  to  obtain  a  fishers 
identification  card,  (2)  to  permit  children 
under  ten  years  of  age  to  accompany 
adults  who  are  fishing  even  though  such 


children  are  not  eligible  for  their  own 
fishers  identification  cards,  (3)  to 
provide  that  adults  fishing  in  the 
company  of  such  children  are  liable  for 
violations  of  the  regulations  committed 
by  such  children,  (4)  to  provide  that 
children  between  the  ages  of  10  and  16, 
although  subject  to  the  regulations,  may 
not  be  fined  or  imprisoned  for  violations 
of  these  regulations,  and  (5)  to  provide 
that  persons  17  or  18  years  old  found 
guilty  of  violations  of  these  regulations 
are  liable  to  all  penalties  except 
incarceration. 

Some  comments  concerning  the 
proposed  revisions  to  §  258.7 
complained  that  gill  nets  created  a 
hazard  because  their  location  is  not 
sufficiently  well  marked.  Although 
compliance  with  this  provision  will  have 
the  effect  of  requiring  that  the  location 
of  the  net  be  marked  in  a  manner  that 
will  make  it  visible  to  persons  in  boats, 
these  requirements  may  not  assure 
adequate  marking  for  navigation 
purposes.  This  provision  is  not  intended 
to  address  that  problem,  but  is  simply 
designed  to  assure  that  the  identity  of 
the  person  using  the  net  can  be  readily 
ascertained.  If  additional  requirements 
are  needed  to  assure  adequate  visibility 
for  navigation  purposes,  an  additional 
amendment  addressing  that  problem 
may  be  promulgated  later. 

There  were  comments  relative  to  the 
proposed  amendment  of  §  258.8(e)(9) 
which  prohibited  the  placement  of  set 
nets  within  300  feet  of  another  set  net. 
Many  comments  expressed  concern  over 
the  controversy  that  could  arise  over 
who  got  there  first  and  who  was  in 
violation  of  the  regulations. 

The  purpose  of  this  suggested  change 
was  to  prevent  placement  of  nets  in  a 
manner  that  would  block  a  major 
portion  of  the  river  at  a  given  point  or 
that  would  tend  to  channel  fish  into  a 
narrow  portion  of  the  river  where  they 
could  be  more  easily  caught.  There  are 
many  situations,  however,  where  nets 
can  be  placed  closely  together  in  a 
manner  that  will  not  block  most  of  the 
river  or  channel  the  fish  to  a  narrow 
passageway.  The  provision  as 
previously  drafted  would  have  required 
Indians  to  forgo  many  good  fishing  sites. 
It  was  concluded  that  the  desired  goal 
could  be  obtained  simply  by  prohibiting 
the  placement  of  nets  in  a  manner  that 
covered  more  than  one-third  of  the 
distance  across  the  wetted  area  of  any 
channel. 

Numerous  comments  were  received 
relative  to  fishing  below  the  U.S. 
Highway  101  Bridge.  Some  comments 
received  requested  a  total  ban  on  the 
use  of  gill  nets  or  a  prohibition  against 
their  use  between  6:00  a.m.  and  8:00  p.m. 
Although  limitation  of  gill  net  fishing 
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below  the  bridge  to  ten  hours  each  night 
might  reduce  conflict  between  hook- 
and-line  and  net  fishers,  it  could 
seriously  impair  the  ability  of  Indians  to 
catch  the  fish  they  need  for  subsistence 
purposes  unless  there  is  some 
compensating  relaxation  of  other 
regulations.  There  has  been  some 
discussion  in  the  local  fishing 
community  of  permitting  drift  netting  at 
night  to  compensate  for  a  daytime 
closure  to  set  net  fishing,  but  no 
consensus  has  been  reached.  This 
suggestion  had  not  been  included  in  the 
proposed  rules.  Such  a  substantial 
change  should  be  published  for 
comment  before  it  is  adopted  unless  it  is 
absolutely  essential  for  conservation 
purposes.  For  these  reasons  no  changes 
are  being  made  at  this  time  in  the 
current  regulations  banning  drift  nets 
and  permitting  daytime  use  of  set  nets 
below  the  Highway  101  Bridge.  There 
was  one  comment  that  all  fishing  on  the 
river  should  cease  for  two  days  a  week 
in  order  to  provide  for  the  opportunity 
for  spawning  escapements.  This 
suggestion  will  be  taken  into 
consideration  at  such  time  that  further 
restrictions  are  found  necessary  for 
preservation  of  the  resource. 

There  were  comments  that  there 
should  be  limits  placed  on  mesh  size  of 
gill  nets  used  as  small  mesh  size  will  net 
immature  salmon  and  small  steelhead. 
There  is  no  evidence  that  small  mesh 
sizes  are  being  used  and  restrictions  at 
this  time  are  not  considered  necessary. 

The  proposed  amendment  of 
§  258.8(e)(10)  provided  that  “No  set  net 
may  be  placed  within  400  feet  of  the  test 
seining  operation  of  the  U.S.  Fish  and 
Wildlife  Service.”  This  amendment  to 
the  regulations  was  promulgated  on  ]uly 
31, 1980  as  an  emergency  regulation.  It  is 
now  evident  that  there  are  other  test 
seining  operations  which  are  necessary 
for  collection  of  data  in  order  to 
conserve  the  resource  properly.  These 
other  operations  may  be  operated  by  the 
U.S.  Fish  and  Wildlife  Service  or  the 
California  Department  of  Fish  and 
Game.  With  these  amendments  to  the 
regulations,  §  258.8(e)(10)  will  now  read 
“No  set  net  may  be  placed  within  400 
feet  of  any  test  seining  operation  of  the 
U.S.  Fish  and  Wildlife  Service  or  the 
California  Department  of  Fish  and 
Game." 

Numerous  comments  addressed  the 
issue  of  permitting  eligible  Indians  to 
engage  in  snag  fishing.  The 
preponderant  expression  was  that 
snagging  should  not  be  allowed.  No 
comments  were  received  explicitly 
favoring  snagging.  Accordingly, 
proposed  amendments  to  the  regulations 


permitting  snagging  will  not  be 
promulgated  at  this  time. 

A  number  of  comments  were  received 
on  the  proposal  to  authorize  the 
placement  of  weirs  in  the  stream 
channel  by  groups  of  eligible  Indian 
fishermen  in  lieu  of  using  gillnets.  Both 
favorable  and  unfavorable  comments 
were  received.  Favorable  comments 
stated  that  the  weirs  could  be  more 
easily  monitored  than  gillnets  and  losses 
due  to  “drop  out”  would  be  less  while 
others  indicated  the  use  of  weirs  would 
provide  a  greater  sharing  of  the  resource 
for  commercial  and  subsistence 
fisheries.  Adverse  comments  asserted 
that  without  proper  control  and 
management,  the  use  of  weirs  in 
conjunction  with  gillnets  could 
annihilate  the  resource.  There  was 
concern  expressed  that  the  Department 
does  not  have  the  capability  to  monitor 
the  use  of  weirs  properly  at  the  present 
time.  In  commenting  on  the  use  of  weirs 
as  a  traditional  method  of  taking  fish,  it 
was  pointed  out  that  the  use  was 
restricted  as  to  time  and  place.  Since  a 
preponderance  of  the  comments 
opposed  the  use  of  weirs,  the  regulations 
will  not  be  amended  to  provide  for  their 
use  at  this  time. 

There  were  many  comments  on 
marking  of  fish.  The  change  proposed 
provided  for  the  marking  of  fish  before 
they  were  taken  from  the  place  they 
were  caught  instead  of  prior  to  leaving 
the  reservation.  This  change  makes  it 
easier  to  monitor  compliance'  with  the 
marking  requirement.  Many  members  of 
the  Indian  community  have  expressed 
displeasure  with  the  marking 
requirement  because  they  believe  they 
are  being  singled  out  for  harrassment 
and  discrimination.  The  marking  of  the 
fish  identifies  the  origin  of  the  fish  and 
the  right  of  possession  by  eligible  Indian 
fishermen.  The  marking  of  fish  also 
serves  to  curb  the  illegal  sale  of  fish. 
Although  non-Indian  fishermen  are  not 
subject  to  these  regulations,  they  must 
comply  with  many  State  regulations, 
that  do  not  apply  to  Indian  fishers. 

There  have  been  numerous  objections 
to  removal  of  the  upper  portion  of  the 
tail  for  religious  and  other  reasons.  It 
has  also  been  suggested  that  a  portion  of 
the  tail  is  more  difficult  to  remove  than 
other  distinguishing  features. 
Consideration  was  given  to  requiring  the 
removal  of  the  dorsal  fin  rather  than  the 
top  portion  of  the  tail.  This  proposed 
change  was  not  among  the  proposed 
amendments  previously  published, 
consequently,  there  has  not  been  an 
adequate  opportunity  for  public 
comment  on  this  proposal.  For  this 
reason,  no  change  will  be  made  at  this 
time  in  the  requirement  that  the  tail  be 


clipped  or  marked.  Comments  from  the 
Indian  community  requested  that 
transportation  permits  be  issued  by  the 
Bureau  of  Indian  Affairs  for  fish  leaving 
the  reservation  and  that  all  fish  be  so 
marked.  Proper  compliance  with  the 
marking  requirements  should  make 
transportation  permits  unnecessary. 

Several  comments  were  received 
objecting  to  discontinuance  of  the 
requirement  that  consultation  meetings 
be  held  by  the  Superintendent  on  a  bi¬ 
weekly  basis.  After  consideration  it  was 
decided  that  the  proposed  change  would 
offer  more  flexibility  in  consultation. 
Flexibility  is  needed  to  discuss  different 
aspects  of  the  fishery  at  various 
reservation  locations.  With  this 
flexibility,  the  Indian  community  can 
also  request  the  Superintendent  to 
discuss  items  that  are  unique  to  a  given 
location.  The  Superintendent  in 
determining  the  need  for  meetings  will 
give  as  much  time  for  notice  as  is 
possible  while  weighing  the  urgency  of 
the  matter. 

During  the  comment  period,  it  was 
recommended  that  notices  of  in-season 
adjustments  should  also  be  posted  in  the 
Humboldt  County  Courthouse  and  U.  S. 
Post  Office  in  Eureka.  Section  258.11  is 
further  amended  to  satisfy  this  need. 

There  were  many  varied  comments  on 
“Fish  Catch  Reporting",  25  CFR  258.12. 
The  comments  ranged  from  deriding 
data  collection  as  a  “waste  of  time  and 
money”  to  suggesting  that  the  reporting 
periods  be  weekly  instead  of  monthly. 
The  Hoopa  Valley  Business  Council  in 
recognition  of  the  need  for  data 
gathering  indicated  support  by  way  of 
encouraging  tribal  members  to  comply 
with  fish  catch  reporting  requirements. 
The  Tribe  was  also  quick  to  point  out 
that  it  was  an  elaborate  and  time 
consuming  system  which  is  being 
imposed  on  die  Indian  fishermen.  They 
wish  the  fact  emphasized  that  the  sport 
and  non-Indian  commercial  fishers  are 
also  required  to  report  all  fish  caught. 
Some  comments  suggested  more  data 
collection  points  and  checking  of 
catches  in  the  boats. 

It  may  be  possible  to  develop  an 
information-collecting  system  that 
imposes  a  lesser  burden  on  Indian 
fishers  but  still  provides  the  data  needed 
for  proper  management  of  the  fish 
stocks.  The  Department  is  interested  in 
discussing  possible  modifications  at 
some  of  the  consultation  meetings  with 
Indian  fishers.  Because  of  the  urgent 
need  for  improved  data,  however,  the 
proposed  reporting  requirement  is  being 
adopted  now.  Modifications  in  that 
reporting  requirement  may  be  proposed 
later  after  further  consultations  on  this 
issue  with  Indian  fishers  and  fishery 
biologists. 
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It  was  suggested  that  the  data 
collected  be  made  available  to  those 
who  request  the  information.  While  the 
summary  information  will  be  available, 
it  will  not  be  possible  to  release  data 
furnished  by  individual  fishers  nor  will 
it  be  kept. 

Changes  in  §  258.14,  Enforcement, 
provide  for  the  holding  of  fishing  gear 
used  in  violation  of  the  regulations 
pending  disposal  by  court  order  and  the 
prompt  sale  of  fish  which  may  have 
been  seized.  It  is  desirable  to  dispose  of 
the  fish  as  rapidly  as  possible  rather 
than  freezing  the  fish  because  the  fish 
may  deteriorate  during  the  time  it  takes 
to  hear  a  case  even  though  the  fish  are 
frozen. 

There  were  many  comments  related  to 
the  severity  of  penalties  imposed  by  the 
regulations.  Most  of  the  comments  were 
repetitive  of  those  received  during  the 
promulgation  of  earlier  regulations.  The 
comments  generally  expressed  the 
feeling  that  violations  should  be 
decriminalized  or  made  less  severe. 
There  was  an  expression  that  proposed 
§  258.15(i)  was  an  unconstitutional  ex 
post  facto  law.  Such  a  provision  has 
been  upheld  by  the  Supreme  Court  as 
constitutional  even  when  one  of  the 
earlier  offenses  was  committed  before 
the  law  providing  for  a  more  severe 
penalty  for  repeat  offenders  was  passed. 
The  more  severe  penalty  is  not  a  new  or 
additional  punishment  for  the  earlier 
offense.  It  is  a  stiffened  penalty  for  the 
latest  offense,  which  is  considered  to  be 
more  serious  because  of  its  repetitive 
nature.  Gryger  v.  Burke,  334  U.S.  728, 

732  (1948). 

Some  comments  objected  to  the 
existing  provision  making  it  a  separate 
offense  to  violate  a  lawful  order  of  the 
court.  All  courts  have  the  power  to  cite 
for  contempt  persons  who  disobey  their 
orders.  Such  authority  is  essential  to 
assure  compliance  with  court  orders. 

Objections  were  received  to  the 
imposition  of  a  criminal  penalty  for 
failure  to  report  fish  caught  below  the 
U.S.  Highway  101  Bridge.  Prosecution 
would  be  difficult  because  of  the  need  to 
prove  that  unreported  fish  were  caught 
below  the  bridge.  It  would  also  be 
necessary  for  Fish  and  Wildlife  Service 
biologists  to  testify  against  persons 
accused  of  violation  of  such  a  provision 
in  order  to  establish  that  no  report  had 
been  made.  Because  the  biologists 
depend  to  a  large  extent  on  the 
voluntary  cooperation  of  the  fishers, 
their  direct  involvement  in  prosecutions 
could  be  counter-productive.  Since  the 
collection  of  accurate  run  size  data  is  so 
clearly  in  the  interests  of  the  Indian 
fishers,  voluntary  cooperation  is  more 
likely  to  achieve  the  desired  goal  than 
the  threat  of  criminal  penalties.  For 


these  reasons  the  criminal  penalty  for 
failure  to  report  fish  catch  has  been 
deleted.  The  requirement  that  each 
fisher  file  written  reports  of  fish  that  are 
caught  in  order  to  qualify  for  a 
subsequent  year’s  fisher  identification 
card,  however,  is  being  retained. 

Section  258.16  is  amended  to  clarify 
that  all  persons,  rather  than  only  eligible 
Indians,  are  subject  to  prosecution  for 
interference  with  a  law  enforcement 
officer  who  is  acting  in  the  line  of  duty. 

Finally,  §  258.17  is  amended  to  clarify 
that  the  jurisdiction  of  the  Court  of 
Indian  Offenses  extends  to  the 
determination  that  fish  as  well  as  nets 
and  other  fishing  gear  are  forfeited. 

The  primary  authors  of  this  document 
are  Bush  Loucks,  Bureau  of  Indian 
Affairs,  Sacramento  Area  Office,  and 
David  Etheridge,  Office  of  the  Solicitor, 
Division  of  Indian  Affairs,  Department 
of  the  Interior. 

Note. — The  Department  of  the  Interior  has 
determined  that  this  document  is  not  a 
significant  rule  and  does  not  require  a 
regulatory  analysis  under  Executive  Order 
12044  and  43  CFR  Part  14. 

25  CFR  Part  258  is  amended  as 
follows: 

1.  By  revising  §  258.2  to  read  as 
follows: 

§  258.2  Saving  clause  of  regulations. 

All  acts  of  limitation,  whether 
applicable  to  civil  causes  and 
proceedings,  or  to  the  prosecution  of 
offenses,  or  for  the  recovery  of  penalties 
or  forfeitures,  embraced  in  these 
regulations  and  covered  by  the  repeal 
contained  therein,  shall  not  be  affected 
thereby,  but  all  suits,  proceedings,  or 
prosecutions,  whether  civil  or  criminal, 
for  causes  arising,  or  acts  done  or 
committed  prior  to  said  repeal,  may  be 
commenced  and  prosecuted  within  the 
same  time  as  if  said  repeal  had  not  been 
made. 

2.  By  revising  paragraph  (c)  §  258.3 
and  adding  new  paragraphs  (dj  and  (e) 
to  that  section  to  read  as  follows: 

§  258.3  Application. 

***** 

(c)  Children  under  the  age  of  10  years 

are  not  liable  for  violation  of  the. 
provisions  of  this  part.  Such  children  are 
not  eligible  to  receive  fisher 
identification  cards,  but  may  accompany 
adult  eligible  fishers.  Adults  in  the 
company  of  such  children  shall  be  held 
liable  for  actions  of  such  children  that 
are  in  violation  of  the  provisions  of  this 
part.  . / 

(d)  Children  between  the  ages  of  10 
and  16  are  entitled  to  fisher 
identification  cards  and  are  subject  to 
the  provisions  of  this  part,  but  such 
children  are  not  subject  to  a  fine  or 


incarceration  for  violation  of  the 
provisions  of  this  part. 

(e)  Eligible  Indian  fishers  who  are  17 
or  18  year’s  old  are  subject  to  all 
penalties  prescribed  in  this  Part  except 
incarceration. 

3.  By  revising  paragraphs  (g)  and  (h) 
of  |  258.4  and  by  adding  a  new 
paragraph  (s)  to  that  section  to  read  as 
follows: 

§  258.4  Definitions. 

***** 

(g)  Fish,  fishing  means:  The  fishing 
for,  catching,  or  taking  or  the  attempted 
fishing  for,  catching,  or  taking  of  any 
salmon,  steelhead,  or  sturgeon  within 
the  exterior  boundaries  of  the 
reservation.  Placement  of  a  net  in  the 
water  constitutes  fishing  regardless  of 
whether  or  not  the  person  who  placed 
the  net  in  the  water  intended  to  catch 
fish. 

(h)  “Fishers  Identification  Card" 
means:  the  identification  card  issued  by 
the  Hoopa  Valley  Tribe  to  its  members 
or  the  card  issued  by  the  Bureau  of 
Indian  Affairs  identifying  the  holder  as  a 
person  eligible  to  fish  as  an  Indian  of  the 
Reservation.  The  identification  card 
sha]l  include  the  name,  basis  for 
eligibility  to  fish,  address,  birthdate, 
color  of  hair,  color  of  eyes,  height, 
weight,  identification  number,  and 
photograph  of  the  holder  and  the 
disclaimer  provided  in  §  258.5. 
***** 

(s)  Logsheets  means:  that  record 
maintained  by  eligible  fishers  of  fish 
caught  for  reporting  catch  data  for  use 
by  biologists  in  developing  fish  run  and 
spawning  escapement  information. 

4.  By  revising  paragraph  (c)  of  §  258.6 
and  by  adding  a  new  paragraph  (d)  to 
that  section  to  read  as  follows: 

§  258.6  Fishers  identification  cards 
required. 

***** 

(c)  Fisher  identification  card.  A  fisher 
identification  card  shall  be  issued  to 
tribal  members  by  the  Hoopa  Valley 
Tribe  or  by  the  Bureau  of  Indian  Affairs, 
Hoopa  Agency,  to  applicants  who  fulfill 
eligibility  requirements  in  §  258.5(a). 

Such  cards  may  be  obtained  by 
contacting  the  Agency  Superintendent, 
P.O.  Box  367,  Hoopa,  California  95546, 
telephone:  (916)  625-4285,  or  the  Hoopa 
Valley  Tribal  Office.  The  card  shall  be 
signed  by  the  card  holder.  The  card  shall 
be  countersigned  by  the  authorized 
official  of  the  Bureau  of  Indian  Affairs  or 
the  Hoopa  Valley  Tribe  certifying  that 
the  card  holder  is  recognized  as  eligible 
to  exercise  Indian  fishing  rights  on  the 
reservation. 
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(d) (1)  Each  eligible  Indian  who  holds  a 
1981  fisher  identification  card  must  file 
monthly  logsheets  during  1981  reporting 
catch  data.  A  report  must  be  filed  each 
month  whether  or  not  the  person 
reporting  caught  any  fish  during  that 
month.  The  logsheet  shall  be  Hied  with 
the  Hoopa  Valley  Agency 
Superintendent  by  the  15th  day  of  the 
month  following  the  month  covered  by 
the  logsheet.  Logsheet  forms  will  be 
provided  to  Indian  fishers  by  the  Bureau 
of  Indian  Affairs. 

(2)  In  order  to  qualify  for  a  subsequent 
year’s  fisher  identification  card  any 
person  holding  a  fisher  identification 
card  must  report  monthly  catch  data  for 
the  period  covered  by  the  old  card. 

5.  By  revising  paragraph  (a)  of  §  258.7 
and  by  adding  a  new  paragraph  (c)  to 
that  section  to  read  as  follows: 

§  258.7  Identification  of  gear. 

(a)  At  the  time  an  eligible  fisher 
applies  for  a  fisher  identification  card  he 
or  she  shall  be  assigned  an 
identification  number  and  shall  be 
required  to  attach  the  identification 
number  to  any  net  he  or  she  is  using  for 
fishing  on  the  reservation.  Each  net  must 
have  floats  or  corks  attached  which 
float  and  are  visible  at  all  times  the  net 
is  in  the  water. 

***** 

(c)  No  eligible  fisher  may  permit  his  or 
her  identification  number  to  be  used  on 
a  net  that  is  being  attended  or  fished  by 
someone  else.  No  eligible  fisher  may 
attend  or  fish  a  net  that  is  not  marked 
with  his  or  her  own  identification 
number. 

6.  By  revising  paragraph  (e)  (4)  and  (5) 
and  paragraph  (h)  of  §  258.8  and  by 
adding  new  paragraph  (e)(9)  to  that 
section  to  read  as  follows: 

§  258.8  Permissible  and  prohibited  fishing. 

***** 

(e)  Restrictions  on  fishing.  *  *  * 

(4)  Both  ends  of  a  set  net  shall  be 
anchored  or  staked  at  all  times  it  is  in 
use.  The  anchoring  of  nets  to  any  boat 
dock  or  placement  of  nets  in  such  a 
manner  as  to  impede  boat  traffic  from 
docking  at  or  departing  from  any  boat 
dock  is  prohibited. 

(5)  No  set  net  or  combination  of  set 
nets,  staggered  or  joined,  may  be  placed 
in  the  Klamath  River  or  Trinity  River  in 
such  a  way  that  it  covers  more  than  one- 
third  ( Vb)  of  the  distance  across  the 
wetted  area  of  any  channel. 
***** 

(9)  No  set  may  be  placed  within  400 
feet  of  the  test  seining  operation  of  the 
U.S.  Fish  and  Wildlife  Service  or  the 


California  Department  of  Fish  and 
Game. 

***** 

(h)  Special  Fishing  for  Rest  Home, 
Elderly  and  Incapacitated  Persons  of 
the  Hoopa  Valley  Indian  Reservation. 
Four  gillnets  which  are  used  in 
conformity  with  these  regulations  may 
be  used  for  fishing  for  the  Hoopa  Square' 
rest  home  and  other  elderly, 
incapacitated  or  otherwise  eligible 
persons  incapable  of  fishing  for 
themselves  on  the  Hoopa  Valley  Indian 
Reservation.  Such  gillnets  shall  be 
clearly  marked  with  numbers  assigned 
by  the  Bureau  of  Indian  Affairs  Agency 
Office  at  Hoopa  upon  registration  of  the 
nets.  Eligible  Indian  community  fishers 
shall  attend  these  nets. 

7.  By  revising  §  258.9  to  read  as 
follows: 

§  258.9  Catch  marking. 

All  fish  transported  away  from  the 
place  where  they  were  caught  shall  be 
clearly  marked  on  the  tail  by  an  "X"  in 
indelible  dye  or  by  clipping  or  cutting  off 
the  top  half  of  the  tail  fin.  The  bottom 
half  of  the  tail  fin  may  not  be  removed 
until  the  fish  have  arrived  at  the  location 
where  they  are  to  be  consumed  or 
preserved  for  consumption. 

8.  By  revising  §  258.10  to  read  as 
follows: 

§  258.10  Consultation. 

The  Bureau  of  Indian  Affairs  Agency 
Superintendent  or  his  designated 
representative  shall  hold  meetings  as 
needed  on  the  reservation  to  consult 
with  Indians  of  the  reservation  on  the 
status  of  the  fishery,  ocean  harvests,  .the 
sport  fishery,  Indian  harvests,  in-season 
adjustments  to  the  regulations,  and 
other  relevant  matters.  At  the  end  of 
each  presentation,  comments  will  be 
received  from  those  in  attendance.  A 
written  summary  of  those  comments 
shall  be  maintained  as  a  record  by  the 
Bureau  of  Indian  Affairs,  Hoopa  Agency. 

9.  By  adding  new  paragraphs  (c)(3) 

(xix),  (xx),  (xxi),  and  (xxii)  to  §  258.11  to 
read  as  follows: 

§  258.1 1  In-season  and  emergency 
regulations. 

***** 

(c)  *  *  * 

(3)*  *  * 

(xix)  Crescent  City  Post  Office. 

(xx)  Crescent  City  Court  House. 

(xxi)  Eureka  Post  Office. 

(xxii)  Eureka  Courthouse. 

***** 

10.  By  revising  paragraph  (a)  of 
§  258.12  to  read  as  follows: 


§  258.12  Fish  catch  Reporting. 

(a) (1)  Any  eligible  fisher  who  catches 
fish  on  the  Klamath  River  below 
Highway  101  Bridge  shall  bring  such  fish 
for  inspection  to  the  U.S.  Fish  and 
Wildlife  Service  inspection  stations 
located  along  that  portion  of  the  river. 

(2)  All  eligible  fishers  shall  allow 
access  to  harvested  fish  to  biologists, 
enforcement  officers  and  Indian  trainees 
for  the  purpose  df  monitoring  the 
harvest  and  to  check  for  compliance 
with  the  provisions  of  this  part. 

11.  By  revising  paragraphs  (b)(1)  and 
(b)(3)  and  adding  a  new  subparagraph 
(b)(6)  to  §  258.14  to  read  as  follows: 

§  258.14  Enforcement 

***** 

(b)  Seizure:  Confiscation  of  fishing 
gear  and  fish.  (1)  Any  net  or  other 
fishing  gear  used  in  violation  of  these 
regulations  and  any  fish  caught  or 
possessed  in  violation  of  these 
regulations  may  be  seized  by  a  law 
enforcement  officer.  Fishing  gear  so 
seized  shall  be  held  pending  disposition 
by  court  order. 

***** 

(3)  Upon  filing  of  such  petition,  the 
enforcement  officer  shall  set  out  details 
of  the  seizure  citing  time,  place  and 
location  of  such  seizure  and  fix  a  time 
for  a  hearing  and  cause  notices  for 
unattended  gear  or  fish  to  be  posted  and 
published.  Notices  shall  be  posted  for  14 
days  at  both  courthouses  of  the  Court  of 
Indian  Offenses  and  the  Del  Norte 
County  Courthouse.  The  Clerk  of  the 
Court  shall  publish  notices  in  local  news 
media  having  circulation  on  the 
reservation.  Such  notices  shall  be 
published  for  a  period  of  five  days  and 
shall  set  forth  the  substance  of  the 
hearing. 

***** 

(6)  All  fish  seized  shall  be  promptly 
sold  by  law  enforcement  officers  and 
the  proceeds  held  pending  adjudication 
of  the  charge  that  was  the  basis  for  the 
seizure.  Proceeds  from  sales  of  fish  that 
are  found,  upon  adjudication,  to  have 
been  illegally  taken  will  be  transferred 
to  a  special  Hoopa-Yurok  Fund  in  the 
U.S.  Treasury. 

12.  By  revising  paragraphs  (a)(1), 

(a)(2),  and  (a)(3)  of  §  258.15,  and  adding 
new  paragraphs  (h),  (i)  and  (j)  to  that 
section  to  read  as  follows: 

§258.15  Penalties. 

(a)  Any  eligible  Indian  who  violates 
§§  258.3(c),  258.5(c),  258.8  (a),  (e).  or  (g), 
258.11  (a)  or  (b)  shall  be  subject  to  the 
following  penalties: 

(1)  1st  violation  of  the  regulations  of 
this  part.  No  more  than  $200  or  2  months 
in  jail  or  suffer  suspension  of  tribal 
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fishing  rights  for  60  days  during  the 
fishing  season,  or  any  combination  of 
the  above. 

(2)  2nd  violation  of  the  regulations  of 
this  part.  Not  more  than  $400  or  4 
months  in  jail  or  suffer  suspension  of 
tribal  fishing  rights  for  120  days  during 
the  fishing  season  or  any  combination  of 
the  above. 

(3)  3rd  or  subsequent  violations  of  the 
regulations  of  the  part.  Not  more  than 
$500  or  6  months  in  jail  or  suffer 
suspension  of  tribal  fishing  rights  for  180 
days  during  the  fishing  season,  or  any 
combination  of  the  above. 
***** 

(h)  Any  person  who  refuses  while  in 
the  physical  presence  of  a  presiding 
judge  to  obey  a  lawful  order  of  the  Court 
of  Indian  Offenses  shall  be  fined  not 
more  than  $100  or  sentenced  to  jail  for  a 
period  not  to  exceed  30  days,  or  both. 

(i)  For  purposes  of  determining 
imposition  of  fines  and  sentences  under 
this  part,  the  number  of  violations  shall 
include  all  violations  occurring  in 
previous  years. 

(j)  Civil  Penalty.  (1)  The  owner  of  a 
marked  or  unmarked  gillnet  shall  be 
strictly  liable  for  the  costs  of  seizure, 
costs  of  storage,  costs  of  advertising  of 
seizure,  costs  of  proceeding  in  court  and 
attorney's  fees  for  any  gillnet  fished  in 
violation  of  these  regulations. 

(2)  These  civil  regulations  shall  in  no 
way  substitute,  replace  or  otherwise 
affect  any  criminal  sanctions  set  forth  in 
these  regulations. 

(3)  The  Court  of  Indian  Offenses  may 
secure  said  gillnets  until  such  costs  have 
been  paid.  If  after  a  reasonable  length  of 
time  no  payment  or  inadequate 
payments  have  been  made,  the  Court  of 
Indian  Offenses  may  release  the  nets  to 
the  Bureau  of  Indian  Affairs  for  disposal 
as  directed  by  the  Secretary  of  the 
Interior. 

§258.15  (Amended] 

13.  By  revoking  paragraph  §  258.15(d). 

14.  By  revising  §  258.16  to  read  as 
follows: 

§  258.16  Forceable  assault  and  impeding  a 
law  enforcement  officer. 

Any  person  who  forcibly  assaults, 
resists,  impedes,  or  interferes  with  a  law 
enforcement  officer  engaged  in  the 
enforcement  of  the  regulations  of  this 
part  shall  be  prosecuted  in  the  federal 
courts  under  18  U.S.C.  1111  and  1114. 

15.  By  revising  §  258.17  to  read  as 
follows: 

§  258.17  Hoopa  Valley  Indian  Reservation 
court  of  Indian  offenses. 

The  Hoopa  Valley  Indian  Reservation 
Court  of  Indian  Offenses  established 
under  25  CFR  Part  11  has  jurisdiction 


which  is  limited  to  trying  persons 
accused  of  violating  these  regulations 
and  determining  whether  nets,  or  other 
fishing  gear  and  fish  are  forfeited. 

Dated:  November  3, 1980. 

Cecil  D.  Andrus, 

Secretary  of  the  Interior. 

|FR  Doc.  80-34975  Filed  11-7-80;  8:45  am| 
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AGENCY  PUBLICATION  ON  ASSIGNED  DAYS  OF  THE  WEEK 


The  following  agencies  have  agreed  to  publish  all 
documents  on  two  assigned  days  of  the  week 
(Monday/Thursday  or  Tuesday/Friday). 

This  is  a  voluntary  program.  (See  OFR  NOTICE 

FR  32914,  August  6.  1976.) 

Monday 

Tuesday 

m-  -■ - « - 

vveanesaay 

Thursday 

Friday 

DOT/SECRETARY 

USDA/ASCS 

DOT/SECRETARY 

USDA/ASCS 

DOT/COAST  GUARD 

USDA/FNS 

DOT/COAST  GUARD 

USDA/FNS 

DOT/FAA 

USDA/FSQS 

DOT/FAA 

USDA/FSQS 

DOT/FHWA 

USDA/REA 

DOT/FHWA 

USDA/REA 

DOT/FRA 

MSPB/OPM 

DOT/FRA 

MSPB/OPM 

DOT/NHTSA 

LABOR 

DOT/NHTSA 

LABOR 

DOT/RSPA 

HHS/FDA 

DOT/RSPA 

HHS/FDA 

DOT/SLSDC 

DOT/SLSDC 

DOT/UMTA 

DOT/UMTA 

CSA 

CSA 

Documents  normally  scheduled  for  publication  on  a  day  that  will  be  a 
Federal  holiday  will  be  published  the  next  work  day  following  the  holiday. 
Comments  on  this  program  are  still  invited. 

Comments  should  be  submitted  to  the  Day-of-the-Week  Program  Coordinator. 
Office  of  the  Federal  Register,  National  Archives  and  Records  Service, 
General  Services  Administration,  Washington,  D.C.  20408 


NOTE:  As  of  September  2,  i960,  documents  from 
the  Animal  and  Plant  Health  Inspection  Service, 
Department  of  Agriculture,  will  no  longer  be 
assigned  to  the  Tuesday/Friday  publication 
schedule. 


REMINDERS 


The  “reminders”  below  identify  documents  that  appeared  in  issues  of 
the  Federal  Register  15  days  or  more  ago.  Inclusion  or  exclusion  from 
this  list  has  no  legal  significance. 

Rules  Going  Into  Effect  Today 

ENVIRONMENTAL  PROTECTION  AGENCY 
67578  10-10-80  /  Air  pollution  control;  Motor  vehicles  and 

engines;  nitrogen  oxides  research  program  for  1981  and 
later  model  years 

67345  10-10-80  /  Arizona  air  quality  control  regions;  approval  of 

redesignation 

67348  10-10-80  /  Wisconsin;  designation  of  areas  for  air  quality 

planning  purposes,  change  in  attainment  status  for  sulfur 
dioxide 

FEDERAL  COMMUNICATIONS  COMMISSION 

65597  10-3-80  /  Domestic  public  and  mobile  radio  services; 

ownership  amendments,  cut-off  rules  exemption 
clarification 

[Corrected  at  45  FR  70468, 10-24-80] 

65595  10-3-80  /  License  response  to  certain  investigatory 

reports;  predesignation  pleading  procedure 

FEDERAL  DEPOSIT  INSURANCE  CORPORATION 

67310  10-10-80  /  Assessments  paid  by  insured  banks  for  deposit 

insurance 

GENERAL  SERVICES  ADMINISTRATION 
67663  10-14-80  /  Small  business  class  set-aside  for  architect- 

engineer  services 

HEALTH  AND  HUMAN  SERVICES  DEPARTMENT 

.  Food  and  Drug  Administration — 

67325,  10-10-80  /  Hearing  Aids;  applications  for  exemption  from 

67326  Federal  preemption  of  State  and  local  requirements  (2 
documents) 


Health  Care  Financing  Administration — 

67542  10-10-80  /  Professional  Standards  Review  Organizations 

(PSROs);  financing  of  hospital  review  activities 
Office  of  the  Secretary — 

67262  10-9-80  /  Debarment  and  suspension  from  eligibility  for 

financial  assistance  under  HHS  discretionary  programs 
HOUSING  AND  URBAN  DEVELOPMENT  DEPARTMENT 
Federal  Housing  Commissioner — Office  of  the  Assistant 
Secretary — 

59561  9-10-80  /  Mutual  mortgage  insurance  and  insured  home 

improvement  loans;  delivery  of  one-to-four  family 
properties  occupied  by  tenants  or  former  mortgagors; 
revised  criteria 

INTERIOR  DEPARTMENT 

Surface  Mining  Reclamation  and  Enforcement  Office — 
67500  10-10-80  /  Surface  coal  mining  and  reclamation 

enforcement  operations;  administrative  sanctions  against 
permittees  in  violation;  interim  regulatory  program 
NUCLEAR  REGULATORY  COMMISSION 
31701  5-14-80  /  Misadministration  reporting  requirements 

TRANSPORTATION  DEPARTMENT 
Federal  Aviation  Administration — 

67064  10-9-80  /  Operating  limitations  and  related  requirements 

for  certain  propeller  driven,  small  airplanes  designed  for 
agricultural  aircraft  operations  or  fire  fighting  purposes 
Federal  Highway  Administration — 

67091  10-9-80  /  Education  and  Training  Programs;  extension  of 

financial  support  for  recipient  of  a  fellowship  or 
scholarship  grant 

List  of  Public  Laws 

Note:  The  listing  of  October  24, 1980  of  public  bills  which  have 
become  law  was  the  last  until  Congress  reconvenes  November  12, 
1980.  For  a  complete  up  to  date  cumulative  listing  see  Reader  Aids  in 
the  issue  of  Wednesday,  November  5. 1980. 


iv 


Federal  Register  /  Vol.  45,  No.  219  /  Monday,  November  10, 1980  /  Reader  Aids 


THE  FEDERAL  REGISTER:  WHAT  IT  IS 
AND  HOW  TO  USE  IT 


FOR:  Any  person  who  uses  the  Federal  Register  and 

Code  of  Federal  Regulations. 

WHO:  The  Office  of  the  Federal  Register. 

WHAT:  Free  public  briefings  (approximately  2  Vi  hours) 
to  present: 

1.  The  regulatory  process,  with  a  focus  on  the 
Federal  Register  system  and  the  public's  role 
in  the  development  of  regulations. 

2.  The  relationship  between  Federal  Register 
and  the  Code  of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal 
Register  documents. 

4.  An  introduction  to  the  finding  aids  of  the 
FR/CFR  system. 

WHY:  To  provide  the  public  with  access  to 

information  necessary  to  research  Federal 
agency  regulations  which  directly  affect 
them,  as  part  of  the  General  Services 
Administration’s  efforts  to  encourage  public 
participation  in  Government  actions.  There 
will  be  no  discussion  of  specific  agency 
regulations. 

WHEN:  December  5  and  19,  January  16  and  30;  at  9  a.m. 
(identical  sessions). 

WHERE:  Office  of  the  Federal  Register,  Room  9409, 

1100  L  Street  NW„  Washington,  D.C. 
RESERVATIONS:  Call  King  Banks,  Workshop 
Coordinator,  202-523-5235. 


Just  Released 


Code  of 
Federal 
Regulations 


Revised  as  of  July  1,  1980 


Quantity  Volume 


Price 


Amount 


Title  34— Education 

Title  37— Patents,  Trademarks,  and  Copyrights 

Title  40— Protection  of  Environment 
(Part  52) 


Total  Order 


A  Cumulative  checklist  of  CFR  issuances  for  1 980  appears  in  the  back  of  the  first  issue  of  the  Federal  Register 
each  month  in  the  Reader  Aids  section.  In  addition,  a  checklist  of  current  CFR  volumes,  comprising  a  complete 
CFR  set,  appears  each  month  in  the  LSA  (List  of  CFR  Sections  Affected). 


Please  do  not  detach 


Order  Form 


Mail  to:  Superintendent  of  Documents,  U.S.  Government  Printing  Office,  Washington,  D  C.  20402 


Enclosed  find  $  Make  check. or  money  order  payable 

to  Superintendent  of  Documents.  (Please  do  not  send  cash  or 
stamps).  Include  an  additional  25%  for  foreign  mailing 

Charge  to  my  Deposit  Account  No. 

ri  inn  i-n 

Order  No.  _ 


/ 

*  * - *  — r, -  pj 

woiiw  v  ora 


Credit  Card  Orders  Only 

Total  charges  $ _ 

Credit  | — | — i — p 

Card  No.  I _ 1 _ 1 — L 

Expiration  Date  , — r 
Month/Year  I _ L 


Fill  in  the  boxes  below. 


Please  send  me  the  Code  of  Federal  Regulations  publications  I  have 
selected  above. 

Name— First,  Last 


Company  name  or  additional  address  line 


(or  Country) 


PLEASE  PRINT  OR  TYPE 


.1  1  Ll.-i-Li 

State  ZIP  Code 


L_L_l1  J 


For  Office  Use  Only. 

Quantity  Charges 

Enclosed _ ' _ 

To  be  mailed _ 

Subscriptions _ 

Postage _ _ 

Foreign  handling _ _ _ 

MMOB _ 

OPNR _ 

UPNS _ 

Discount _ 

Refund 


■t 


